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In the case ofHeinisch v. Germany,
The European Court of Human Rights (Fifth Sectiosijting as a
Chamber composed of:
Dean SpielmanrRresident,
Karel Jungwiert,
BosStjan M. Zupadic¢,
Mark Villiger,
Isabelle Berro-Lefevre,
Ann Power,
Angelika NuRRbergeijudges,
and Claudia Westerdieection Registrar,
Having deliberated in private on 21 June 2011,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. 2829) against the
Federal Republic of Germany lodged with the Coudar Article 34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by a German national, Ms BrigitHeinisch (“the
applicant”), on 9 June 2008.

2. The applicant was represented by Mr B. Hopmaan|awyer
practising in Berlin. The German Government (“thev&nment”) were
represented by their Agent, Mrs A. Wittling-Vog®linisterialdirigentin, of
the Federal Ministry of Justice.

3. The applicant alleged, in particular, that emissal without notice
from her employment as a geriatric nurse on theumpothat she had
brought a criminal complaint against her employlerging deficiencies in
the institutional care provided, and the refusalhaf domestic courts in the
ensuing proceedings to order her reinstatementiffadged her right to
freedom of expression.

4. On 15 December 2009 the President of the MH#btion decided to
give notice of the application to the Governmentvas also decided to rule
on the admissibility and merits of the applicatian the same time
(Article 29 § 1).

5. The applicant and the Government each filedeiofagions on the
admissibility and merits of the application. In &dboh, third-party
submissions were received from Vereinte Dienstieigsgewerkschaft
(ver.di), a trade union representing employees ha service sector,
including nursing services, which had been gratgade by the President to
intervene in the written proceedings (Article 3@ ®f the Convention and
Rule 44 § 3 of the Rules of Court) and which weepresented by
Mr F. Bsirske, Chairman of its Managing Board, akld G. Herzberg,
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Deputy Chairman. The parties replied to those tphady submissions
(Rule 44 § 6).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

6. The applicant was born in 1961 and lives inliBeiShe had been
working as a geriatric nurse for Vivantes Netzwgrk Gesundheit GmbH
(hereinafter referred to as “Vivantes”), a limitdaability company
specialising in health care, geriatrics and asstgtdo the elderly which is
majority-owned by the Land of Berlin, from 16 Septeer 2000 until
9 February 2005, when she was dismissed.

A. The events leading to the applicant’s dismissal

7. Since January 2002 the applicant had been ngikia nursing home
for the elderly operated by Vivantes, where theigpés were partly
bedridden, disoriented, and generally dependenspatial assistance. In
2002 the Medical Review Board of the health insoeaiund Medizinischer
Dienst der Krankenkassghereinafter referred to as “MDK”) established
serious shortcomings in the daily care providedetheaused by a shortage
of staff.

8. Between 24 January 2003 and 19 October 2004ppkcant and her
colleagues regularly indicated to the managemerdt tthey were
overburdened due to the staff shortage and theref@d difficulties
carrying out their duties. They specified the deficies in the care
provided and also mentioned that services wer@ragerly documented. In
a notification dated 18 May 2003 the applicantHartmentioned that she
was no longer in a position to assume respongilfoit the shortcomings in
care resulting from staff shortages. From 19 Mayy30nwards the
applicant moreover repeatedly fell ill and was lyannable to work. One
medical certificate stated that this was the resiuttverworking.

9. In November 2003, following a further inspentiothe MDK,
established serious shortcomings in the care pedyithter alia, an
insufficient number of staff, insufficient standarand unsatisfactory care as
well as inadequate documentation of care, and fitrerethreatened to
terminate the service agreement with the applisanémployer.
Subsequently, restructuring took place.

10. Following a number of further notifications toer superiors
explaining the situation, in particular in Octol#804, the applicant again
fell ill and finally consulted a lawyer.
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11. In a letter dated 9 November 2004 the appfisaiegal counsel
wrote to the Vivantes management. He pointed oatt ®m account of the
lack of staff the patients’ hygienic careaugreichende hygienische
Grundversorgungcould not be guaranteed any more. He also regdi¢ise
management to stipulate how they intended to aeoidinal responsibility
— also for the staff — and how they intended tousnghat sufficient care
could be taken of the patients. He pointed ouhtorhanagement that only
then could they avoid a criminal complaint or a lpuldiscussion of the
situation, with all its negative implications. Havg the management until
22 November 2004 to respond.

12. On 18 November 2004 the MDK again visited ihemises without
prior notice. It was subsequently in dispute betw parties whether the
MDK had in fact established that the situation egards the personnel,
although difficult, was not critical.

13. On 22 November 2004 the management rejectedagplicant’s
accusations.

14. On 7 December 2004 the applicant’'s lawyer éad@ criminal
complaint against Vivantes on account of aggravéttadd and requested
the public prosecutor to examine the circumstaiédbe case under all its
relevant legal aspects. He specified that the camiplalso served the
purpose of avoiding criminal responsibility for thepplicant herself,
following her numerous complaints to Vivantes, whiwad not brought any
improvement in the care provided. It was argued, thaing to the lack of
staff and insufficient standards, her employer kimgly failed to provide
the high quality care announced in its advertiséma@md hence did not
provide the services paid for and was putting tagepts at risk. He also
alleged that Vivantes had systematically tried tver up the existing
problems and urged staff to falsify reports of sm¥s rendered. The
applicant’s complaint referred to the report prasihiby the MDK following
their visit in 2003, and stated that she would liéng to attest to the bad
conditions at the nursing home. It further includshtements by the
applicant concerning overworking and referred far@ocol drawn up at a
team meeting advising Vivantes staff, in order teid disciplinary
consequences, not to disclose staff shortagesimedpressure to patients
and their relatives. The criminal complaint inclddbe following passage:

“The company Vivantes GmbH, which has financiafidifities and is aware of this,
has deceived family members, because the caredewb\does not correspond to or
justify the fees paid in any way. Vivantes GmbHtherefore enriching itself and
accepts the insufficiency of the medical and hygieare. ... This demonstrates how
it systematically — including by intimidating staff tries to cover up existing
problems. Staff are requested to draw up reportau provided which do not reflect
the way such care was actually given ... Similarbfgms exist in other institutions;
therefore considerable damage is at issue.”

15. On 10 December 2004 the applicant’s lawyeo addressed the
board of directors of the applicant's employer atated that the nursing
home lacked staff and failed to meet hygiene statsda
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16. On 5 January 2005 the Berlin Public Prosetutddffice
discontinued the preliminary investigations agaiWstantes pursuant to
Article 170 (2) of the Code of Criminal Procedu&rafprozessordnung
see “Relevant domestic law and practice” below).

17. By a letter dated 19 January 2005 the nureomge dismissed the
applicant on account of her repeated illness wigceas of 31 March 2005.
The applicant challenged the dismissal before tleelil3 Labour Court
(file No. 35 Ca 3077/05).

18. Subsequently, the applicant contacted frieadd also her trade
union, Vereinte Dienstleistungsgewerkschaft (ver.@n 27 January 2005
they issued a leaflet headed as follows:

“Vivantes wants to intimidate colleagues!!

Not with us!

Immediate withdrawal of the dismissal of our cofjea Brigitte who used to work at
Vivantes Forum for Senior Citizens

Call for the foundation of a non-party solidarityogp”

The leaflet also stated that the applicant haddddg criminal complaint
which had not resulted, however, in a criminal stigation and that she
had been dismissed on account of her illnessrtlidu stated as follows:

“Let’'s answer back at last ... The insanity thatvqte operators, together with the
Berlin SPD/PDS senate, are destroying our manpovutrof greed ... Vivantes
flagrantly takes advantage of our social commitmentThis is more than just a
dismissal! This is a political disciplinary measurgken in order to gag those
employed ...”

19. On 31 January 2005 the applicant sent ondetehy fax to the
residential accommodation, where it was distribut€shly then did
Vivantes become aware of the applicant’s crimimehplaint.

20. On 1 February 2005 the applicant's employervegder the
opportunity to make a statement regarding the deathich, however, the
applicant declined to do. On 4 February 2005 Viganhformed the works
council that it intended to dismiss the applicanithaut notice. On
8 February 2005 the works council declared thatatld not agree to the
applicant’s dismissal.

21. On 9 February 2005 the applicant’'s employsmiised her without
notice, alternatively by 31 March 2005, on suspiodd having initiated the
production and dissemination of the leaflet.

22. A new leaflet reporting on this dismissal wabsequently issued; in
addition, the situation was reported in a TV progmze and in two articles
published in different newspapers.

23. On 21 February 2005 the preliminary investayatproceedings
against Vivantes were resumed by the Berlin PuBlmsecutor’s Office at
the applicant’s request.

24. On 25 February 2005 the applicant lodged a@mclagainst her
dismissal without notice of 9 February 2005 witle Berlin Labour Court
(file no. 39 Ca 4775/05).



HEINISCH v. GERMANY JUDGMENT 5

25. On 25 April 2005 the applicant’'s former emm@oyssued a further
dismissal. The applicant’s claim of 25 February 2@@as then extended
accordingly.

26. On 12 May 2005 the applicant was heard astrzess by the public
prosecution in the preliminary investigation pratiegs against Vivantes.
The preliminary proceedings were again discontinaed®6 May 2005 in
accordance with Article 170 (2) of the Code of Gnail Procedure.

B. Civil proceedings following the applicant’s dignissal without
notice

27. By a judgment of 3 August 2005 (file No. 39 474 5/05) the Berlin
Labour Court Arbeitsgerich} established that the employment contract had
not been terminated by the dismissal of 9 Febr@885 since it could not
be justified under Article 626 of the German Ci@bde Burgerliches
Gesetzbuch or secton 1 8 1 of the Unfair Dismissal Act
(Kindigungsschutzgesetz see “Relevant domestic law and practice”
below). In this respect it found that the leaflethe content of which was
attributable to the applicant, since she transohittéo her employer without
any further declaration — was covered by her righteedom of expression
and did not amount to a breach of her duties utideemployment contract.
Although it was polemical, it had been based oredbje grounds and had
not upset the “working climate” in the nursing haome

28. Following a hearing on 28 March 2006 the Betlabour Court of
Appeal (Landesarbeitsgerichtby a judgment of the same date, quashed the
judgment of the Labour Court and found that thengksal of 9 February
2005 had been lawful as the applicant’s criminahpkint had provided a
“compelling reason” for the termination of the ewmphent relationship
without notice as required under Article 626 (1)ttwé Civil Code and had
made continuation of the employment relationshipageptable. It found
that the applicant had frivolously based the crathcomplaint on facts that
she could not prove in the course of the proceadsmyge, in particular, her
mere reference to the lack of staff was not sudfitito enable her to claim
fraud, and since the applicant had further failedspecify the alleged
instruction to falsify reports — which could alse been from the fact that
the public prosecutor had not opened an investigaihe Labour Court of
Appeal further held that the criminal complaint amted to a
disproportionate reaction to the denial of Vivantés recognise
shortcomings as regards personnel, since the appliad never attempted
to have her allegation of fraud examined internatig since, moreover, she
had intended to put undue pressure on her employ@rovoking a public
discussion of the issue. It also pointed out thatriursing home was under
the supervision of the MDK, which had carried oufuaher inspection
there on 18 November 2004, shortly before the appti had lodged her
complaint. She could have awaited the outcome aif ¥isit and therefore
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her criminal complaint had been unnecessary. Thée,ceeferring also to
the principles established by the Federal LabowrCia its relevant case-
law (see “Relevant domestic law and practice” bgloancluded that the
applicant had not been acting within her constndi rights but had
breached her duty of loyalty towards her employer.

29. On 6 June 2007 the Federal Labour CoBrinflesarbeitsgericht
dismissed the applicant’'s appeal against the refosdeave to appeal on
points of law.

30. By a decision of 6 December 2007, which wawesk on the
applicant on 12 December 2007, the Federal Cotistial Court refused to
admit her constitutional complaint for adjudicatiathout stating further
reasons.

. RELEVANT DOMESTIC AND INTERNATIONAL LAW AND
PRACTICE

A. Relevant domestic law and practice

1. Dismissal of an employee for having lodged iaicral complaint
against the employer

31. Apart from specific legislation with respead tivil servants
exposing suspected cases of corruption, Germandags not contain
general provisions governing the disclosure ofaieficies in enterprises or
institutions, such as illegal conduct on the pdrithe employer, by an
employee (so-called whistle-blowing) and discussiamn related draft
legislation have for the time being not producey i@sults.

(@) The relevant provisions of the German Civil Cde and the Unfair
Dismissal Act

32. In the absence of such specific legislationgxraordinary dismissal
of an employee for having lodged a criminal complaigainst his or her
employer may be based on Article 626 (1) of theilC@ode, which
provides that an employment relationship may beiteated by either party
to the contract without complying with a notice ipdrfor a “compelling
reason” (Wichtiger Grund”. Facts must be present on the basis of which
the party giving notice cannot reasonably be exukdb continue the
employment until the end of the notice period othe agreed end of that
relationship, taking all circumstances of the indinal case into account and
weighing up the interests of both parties to thetiawt.

33. Section 1 (1) of the Unfair Dismissal Act pides that termination
of an employment relationship by the employer ikwful if it is socially
unjustified. According to section 1(2) of the Act,termination shall be
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socially unjustified unless it isnter alia, based on grounds relating to the
employee himself or to his conduct or in the euwbat the continuation of
the employment relationship would conflict with goetling requirements
for the operation of the enterprise.

(b) Case-law of the Federal Constitutional Court ad Federal Labour Court

34. In a decision of 2 July 2001 (fle No. 1 BvR4®/00) the Federal
Constitutional Court dealt with a case where anleyge, at the request of
the public prosecutor, had given evidence and hhmder documents in
preliminary criminal investigations that had beestitutedex officioagainst
his employer. The Federal Constitutional Court hilt in accordance with
the rule of law the discharge of a citizen’s dugygtve evidence in criminal
investigations could not in itself entail disadvaggs under civil law. The
Federal Constitutional Court further pointed outaim obiter dictum that
even in the event that an employee reported thelogepto the public
prosecution authorities on his or her own initiatithe rule of law required
that such exercise of a citizen’s right could, asla, not justify a dismissal
without notice from an employment relationship,ass the employee had
knowingly or frivolously reported incorrect infortian.

35. In the light of the Federal Constitutional @t case-law, the
Federal Labour Court, in a judgment of 3 July 200Be No. 2
AZR 235/02), further elaborated on the relationwsstn an employee’s
duty of loyalty towards the employer and the exacof his or her
constitutionally guaranteed rights. It reiteratédttin reporting a criminal
offence an employee had recourse to a means temgpit the law that was
not only sanctioned by the legal order but alsdedalfor under the
Constitution. An employee who exercised that rightgood faith could
therefore not sustain disadvantages in the eveat the underlying
allegations proved wrong or could not be clarifiadthe course of the
ensuing proceedings. It held that, however, takiig consideration the
employee’s duty of loyalty, a [criminal] complailddged by an employee
must not constitute a disproportionate reactioregponse to the employer’s
conduct. Indications of a disproportionate reactlmn the complainant
employee could be the justification of the compglathe motivation of the
person filing the complaint or the failure to pmwsly point out the
deficiencies complained of internally within thetenprise. In this context
the employee’s motives to file the complaint wer@articular significance.
A complaint that was filed solely to cause damamehe employer or to
“wear him or her down” could constitute a disprdmorate reaction
depending on the charges underlying the complaft®. regards the
possibility of a previous internal clarification tifie allegations, the court
stated that it had to be determined in each indali¢ase whether such an
approach could be reasonably expected from theayme@! It would not be
expected if the latter obtained knowledge of armée of which the failure
to report would result in him or herself becomingble to criminal
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prosecution or in the event of serious criminalenffes and offences
committed by the employer himself. In addition, \poeis internal
clarification of the matter was not required if ress could not legitimately
be expected. If the employer failed to remedy alawful practice even
though the employee had previously drawn his aterib that practice, the
latter was no longer bound by a duty of loyalty &ogs his employer.

2. The Code of Criminal Procedure

36. Article 170 of the Code of Criminal Procedymvides for the
following outcomes of investigation proceedings:

“(1) If the investigations offer sufficient reasdor bringing public charges, the
public prosecution office shall submit a bill ofliatment to the competent court.

(2) In all other cases the public prosecution effghall terminate the proceedings.
The public prosecutor shall notify the accusedeabgif he was examined as such or a
warrant of arrest was issued against him; the sstma#l apply if he requested such
notice or if there is a particular interest in figtig him.”

B. Relevant international law and practice

37. In its Resolution 1729 (2010) on “The protectiof “whistle-
blowers™ the Parliamentary Assembly of the CourafilEurope stressed
the importance of “whistle-blowing” — concerned induals sounding the
alarm in order to stop wrongdoings that place fellmiman beings at risk —
as an opportunity to strengthen accountability, boldter the fight against
corruption and mismanagement, both in the publid anivate sectors.
Itinvited all member States to review their legigin concerning the
protection of “whistle-blowers”, keeping in mindethfollowing guiding
principles:

6.1.1. the definition of protected disclosures khatlude all bona fide warnings
against various types of unlawful acts, includitigsarious human rights violations
which affect or threaten the life, health, libeagd any other legitimate interests of

individuals as subjects of public administration taxpayers, or as shareholders,
employees or customers of private companies;

6.1.2. the legislation should therefore cover bmiblic and private sector whistle-
blowers ..., and

6.1.3. it should codify relevant issues in thedwling areas of law:

6.1.3.1. employment law — in particular protectiagainst unfair dismissals and
other forms of employment-related retaliation; ...

6.2.2. This legislation should protect anyone whmo,good faith, makes use of
existing internal whistle-blowing channels from afgrm of retaliation (unfair
dismissal, harassment or any other punitive origigoatory treatment).
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6.2.3. Where internal channels either do not ekiatie not functioned properly or
could reasonably be expected not to function pigmgven the nature of the problem
raised by the whistle-blower, external whistle-bilegy including through the media,
should likewise be protected.

6.2.4. Any whistle-blower shall be considered awid@g acted in good faith
provided he or she had reasonable grounds to leetleat the information disclosed
was true, even if it later turns out that this was the case, and provided he or she did
not pursue any unlawful or unethical objectives.”

The above guidelines were also referred to in tlalidentary
Assembly’s related Recommendation 1916 (2010).
38. Atrticle 24 of the Revised European Social @naeads as follows:

“With a view to ensuring the effective exercisetlod right of workers to protection
in cases of termination of employment, the Parigdertake to recognise: ...

a) the right of all workers not to have their eoyphent terminated without valid reasons for such
termination connected with their capacity or coridac based on the operational requirements of the
undertaking, establishment or service; ...

The Appendix to Article 24 specifies :

“3 For the purpose of this article the followingy particular, shall not
constitute valid reasons for termination of empleym ...

¢ the filing of a complaint or the participatiom proceedings against an employer
involving alleged violation of laws or regulatiors recourse to competent
administrative authorities; ...”

Article 24 of the Revised European Social Chartex Ibeen ratified by 24
of the Council of Europe’s member States. Germaag/ digned but not yet
ratified the Revised European Social Charter.

39. Article 5 of the Termination of Employment Gention of the
International Labour Organisation (ILO Conventiom.NL58 of 22 June
1982) stipulates:

“The following, inter alia, shall not constitutelichreasons for termination: ...

(c) the filing of a complaint or the participatiom proceedings against an employer
involving alleged violation of laws or regulationsr recourse to competent
administrative authorities; ...".

Germany has not ratified ILO Convention No. 158.

40. A number of other international instrumentsirads the protection
of whistle-blowers in specific contexts, in parteu the fight against
corruption, such as the Council of Europe’s Crirhioaw Convention on
Corruption and Civil Law Convention on Corruptiontbe United Nations
Convention against Corruption.
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THE LAW

I. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTON

41. The applicant complained that her dismissahout notice on the
ground that she had lodged a criminal complainiregder employer and
the refusal of the domestic courts in the ensuiraggedings to order her
reinstatement infringed her right to freedom of reggion as provided in
Article 10 of the Convention, which reads as fokkow

“1l. Everyone has the right to freedom of exprassi®his right shall include
freedom to hold opinions and to receive and impaidrmation and ideas without
interference by public authority and regardlessfrofitiers. This Article shall not
prevent states from requiring the licensing of bliczesting, television or cinema
enterprises.

2. The exercise of these freedoms, since it cawith it duties and responsibilities,
may be subject to such formalities, conditions,trigtfons or penalties as are
prescribed by law and are necessary in a democsatitety, in the interests of
national security, territorial integrity or pubkafety, for the prevention of disorder or
crime, for the protection of health or morals, fbe protection of the reputation or
rights of others, for preventing the disclosurardbrmation received in confidence,
or for maintaining the authority and impartialiti/tbe judiciary.”

A. Admissibility

42. The Court notes that this complaint is not ifestly ill-founded
within the meaning of Article 35 § 3 (a) of the @ention. It further notes
that it is not inadmissible on any other groundsmust therefore be
declared admissible.

B. Merits

1. Whether there was an interference

43. The Court observes at the outset that it waslisputed between the
parties that the criminal complaint lodged by thgplecant had to be
regarded as whistle-blowing on the alleged unlawdohduct of the
employer, which fell within the ambit of Article 16f the Convention.
It was also common ground between the partiesthigatesulting dismissal
of the applicant and the related decisions of tiraektic courts amounted to
an interference with the applicant’s right to freedof expression.

44. The Court recalls in this context that in anber of cases involving
freedom of expression of civil or public servantdias held that Article 10
applied to the workplace in general (see, for eXapiudeshkina v. Russia
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no. 29492/05, § 85, 26 February 2009, &odt v. Germany26 September
1995, § 53, Series A no. 323). It has further fotimat Article 10 of the
Convention also applies when the relations betvesaployer and employee
are governed, as in the case at hand, by privetatal that the State has a
positive obligation to protect the right to freedafexpression even in the
sphere of relations between individuals (deeentes Bobo v. Spain
no. 39293/98, § 38, 29 February 2000).

45. The Court therefore considers that the appfisadismissal, as
confirmed by the German courts, on account of hanigal complaint
against her employer constituted an interferencke er right to freedom of
expression, as guaranteed by Article 10 § 1 ofiwevention.

46. Such interference will constitute a breachAdicle 10 unless it is
“prescribed by law”, pursues a legitimate aim unidemparagraph 2 and is
“necessary in a democratic society” for the achnesmet of such aim.

2. Whether the interference was “prescribed by”land pursued a
legitimate aim

47. The applicant, while conceding that a termamatvithout notice of
an employment relationship pursuant to Article §2p of the Civil Code
could pursue the legitimate aim of protecting tkeeutation or rights of
others, namely, the business reputation and irittei@&sVivantes, argued
that the said provision did not contain any créador a lawful dismissal in
the event of whistle-blowing on the part of an eoypk. The related
decisions of the Federal Constitutional Court dug/ 2001 and the Federal
Labour Court of 3 July 2003 (see “Relevant domektwe and practice”
above) did not amount to comprehensive and estali€ase-law in this
regard. The conditions for a dismissal without e®tn the ground that an
employee has filed a criminal complaint againstdrisier employer were
not sufficiently foreseeable and the resulting risteence with the
applicant’s right to freedom of expression had thasbeen “prescribed by
law” within the meaning of Article 10 § 2.

48. The Court notes in this respect that Arti@ §1) of the Civil Code
allows the termination of an employment contradhvimmediate effect by
either party if a “compelling reason” renders thentmuation of the
employment relationship unacceptable to the pastyng notice. It further
observes that pursuant to the decision of the domesurts in the present
case as well as the aforementioned leading desisminthe Federal
Constitutional Court and the Federal Labour Coderred to by the parties
a criminal complaint against an employer may jystifdismissal under the
said provision in the event that it amounts to igrificant breach” of the
employee’s duty of loyalty. While the domestic dsuhave to assess
whether such a significant breach of an employdetg has occurred in the
light of the circumstances of each particular c#se,Court considers that it
is nevertheless foreseeable for an employee thatinainal complaint
against his or her employer may in principle cdogtia compelling ground
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for a dismissal without notice under the said psmn. The Court reiterates
in this context that domestic legislation cannotelpected in any case to
provide for every eventuality and the mere factt thdegal provision is
capable of more than one construction does not rtiesnt does not meet
the requirement implied in the notion “prescribed law” (see Vogt
v. Germany26 September 1995, § 48, Series A no. 323).

49. The Court therefore shares the Governmentesw vihat the
interference with the applicant's right to freedooh expression was
“prescribed by law”. It further notes that theresa@ dispute between the
parties that the interference pursued the legignan of protecting the
reputation and rights of others, namely, the bissimeputation and interests
of Vivantes(see Steel and Morris v. the United Kingdpmo. 68416/01,
§ 94, ECHR 2005-II).

50. The Court must therefore examine whether therference was
“necessary in a democratic society”, in particulahether there was a
proportionate relationship between the interfereamue the aim pursued.

3. Whether the interference was necessary in adeatic society
(a) The parties’'submissions

(i) The Government

51. The Government argued that the interferendé tine applicant’s
right to freedom of expression in the case at Hzem been justified under
paragraph 2 of Article 10 since her dismissal withootice had been a
necessary and proportionate means to protect fhe&ateon and rights of
her employer.

52. In their assessment of the situation the domesurts hadjnter
alia, taken into consideration that the applicant hatdoneviously raised her
allegation that the documentation in connectiorhwiite care provided had
been falsified internally with her employer. Shel imeither mentioned such
a practice nor accused her employer of fraud eiiheher repeated
notifications to the latter pointing out the shortangs in the services
rendered or in the letter sent by her counsel éovivantes management on
9 November 2004. The allegations of fraud had beade for the first time
in her criminal complaint of 7 December 2004.

53. The domestic courts had further considered tthe applicant had
frivolously based her criminal complaint on factsatt could not be
demonstrated in the ensuing proceedings. Her comiplaad lacked
sufficiently concrete information to enable a vieafion of her allegations
and the competent public prosecution authoritiesefore had discontinued
the preliminary investigations for lack of an ialti suspicion
(Anfangsverdacht When the public prosecution authorities, follogi
resumption of the preliminary proceedings at theliapnt’'s request,
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questioned the latter as a witness, she had refisségrther specify her
allegations or to name additional witnesses. Thdipmary investigations
had thus again been discontinued. In the procesdouncerning her
dismissal before the labour courts, the applicaat talso failed to
substantiate her allegations that personnel haa le&ed to document
services that had not actually been rendered. Ddeet global nature of the
applicant’s allegations and her refusal to furthdvstantiate her accusations
it had been impossible to assess their veracityta@adiomestic courts had
thus not abused their discretion when calling iquestion the authenticity
of the applicant’s allegations.

54. The Government finally argued that when lodgihe criminal
complaint against her employer the applicant hadaoted in good faith and
in the public interest with a view to disclosingceminal offence. Her
motive behind the criminal complaint had rather rbée denounce the
alleged shortage of personnel and put additionegqure on her employer
by involving the public. The applicant had been @nthat Vivantes was
subject to inspections by the Berlin InspectorateResidential Homes as
well as to checks by an independent supervisory libeé MDK, and that in
view of these checks a criminal complaint aboutalleged staff shortage
and resulting deficiencies in care was unnecess$arparticular, she could
have waited for the MDK to issue a report followiitg) visit carried out on
18 November 2004 before filing her criminal comptai The motives
behind her actions were also illustrated by theeqmi¢ way in which her
criminal complaint had been phrased and the faet fbllowing her
dismissal she had disseminated flyers in which stsplained of the
alleged avarice of her employer. Furthermore, hawyeér's letter of
9 November 2004 announcing to the Vivantes managethat a criminal
complaint and a “certainly unpleasant public disems’ could be avoided
only if the employer took steps to remedy the sshifrtages also showed
that she intended to put pressure on her employer.

55. The Government concluded that the domestictedwad examined
the circumstances of the instant case and, relgmghe aforementioned
arguments, had struck a fair balance between thdicpinterest in being
informed about shortcomings in the sensitive afe@ace for the elderly on
the one hand, and the protection of the publidssttin the provision of
services in this area as well as the protectiah@itommercial interests and
success of the operating service companies onttter,cand had come to
the conclusion that the latter prevailed in thespr¢ case. They further
pointed out that the domestic courts had weighedabplicant’s right to
freedom of expression against her duty of loyattwdrds her employer
applying criteria that coincided with those estsiidid by the Court in the
case ofGuja (Guja v. Moldova[GC], no. 14277/04, 88 69 - 78, ECHR
2008-...). The result of their assessment had féllesy within the margin of
appreciation enjoyed by the States in interferirttp whe right to freedom of
expression.
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(i) The applicant

56. The applicant contested the Government's aegdinmthat her
criminal complaint had been premature. She maiaththat prior to filing
the criminal complaint against Vivantes she had enedntinuous efforts
over a period of over two years to inform the ralgvdepartments within
the enterprise of the existing deficiencies. Sialkder attempts to draw the
management’s attention to the situation had bee tavail, she was led to
assume that further internal complaints would nastitute an effective
means with a view to investigating and remedying $hortcomings in the
care provided. For this reason she had considaeedriminal complaint as
a last resort, also with a view to avoiding potantriminal liability herself.
This had also been the reason her counsel hademriti the Vivantes
management on 9 November 2004 informing them ofritention to lodge
a criminal complaint.

57. The applicant further contended that her erahtomplaint had not
been frivolous or unfounded. In her repeated plea¥ivantes she had
disclosed all the circumstances of the case thatbean the foundation of
her subsequent criminal complaint, including thet fdnat personnel had
been asked to record services which had not agtbekn rendered in the
manner documented. The deficiencies disclosed byhaée also been the
subject of criticism by the MDK, following its ingptions in 2002 and
2003, when it had pointed out that staff shortagese at the origin of
insufficient care. It had been her lawyer who haskeased such facts from a
legal point of view when formulating the criminaraplaint and qualifying
them as constituting the criminal offence of fraudn assessment that she
was not competent to call into question. She hathdu substantiated her
complaint to the extent possible in the subsegpesteedings while being
mindful of the risk of incriminating herself and ddtaliatory measures by
Vivantes in the event that she disclosed furth&rimal information about
the enterprise.

58. The applicant submitted that her motive fondi the complaint had
been the potential threat to the health of theiqadarly vulnerable patients
as a result of the unsatisfactory working condgiam the nursing home —
the question whether the accompanying documentdizmhbeen accurate
had only been of subordinate significance to hehdr opinion the criminal
complaint had not been unnecessary in view of tipewision carried out
by the MDK, as pointed out by the Government, ahd sontested the
argument that the true purpose of her complaint beeh to put undue
pressure on her employer. She argued in this ctionethat previous
complaints by the MDK about the conditions in thesing home had not
brought about any change in working conditionsereand therefore, in her
opinion, a subsequent visit by the MDK could notdhdeen considered as
an effective alternative to remedy the shortcomimgsny event she would
neither have had a right to be involved in suchireapection nor to be
informed about its outcome.
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59. The applicant further pointed out that hemussal without notice
had been the severest sanction possible, and oolydbe justified in the
absence of less severe potential penalties. Shetaireéd that on the other
hand no concrete damage on the part of Vivantes @msequence of her
criminal complaint had been established.

60. The applicant concluded that her dismissahauit notice had not
been necessary for the protection of the reputatramghts of Vivantes and
had thus been disproportionate. The domestic cdatisnot struck a fair
balance between the considerable public interesteing informed about
shortcomings in the care for the elderly providgaltate-owned company
on the one hand and the rights of the service geswn the other.

(iii) The Third party

61. The trade union ver.di provided information tbe organisation of
institutional care for the elderly in Germany asllwas the working
conditions of employees in this sector, which wieeguently characterised
by staff shortages resulting in a heavy workloadd avertime for
employees. In many nursing homes too many patieei® assigned to
individual members of care staff, who were therefonly in the position to
provide basic care. Supervision of nursing homes mvainly carried out by
the Medical Review Board of the health insurancedfwn the basis of
annual inspections. The latter was under no oldigatio consult the staff
employed in the nursing homes on the occasion df sisits. However, it
was the employees who were the first to become ewhmunsatisfactory
conditions in the care provided. For this reasaiff sthould be provided
with effective means to draw attention to shortamysiin the provision of
care and should be able to report breaches ofighésrof patients without
having to fear retaliatory measures by their engroy

(b) The Court’s assessment

(i) The general principles applicable in this case

62. The fundamental principles underlying the sss®nt of whether an
interference with the right to freedom of expresswas proportionate are
well established in the Court’'s case-law and hagenbsummed up as
follows (see, among other authoritieSteel and Morris v. the United
Kingdom no. 68416/01, § 87, ECHR 2005-II) :

(i) The adjective ‘necessary’, within the meaniofj Article 10 § 2, implies the
existence of a ‘pressing social need’. The Coritrgcbtates have a certain margin of
appreciation in assessing whether such a needsgkist it goes hand in hand with
European supervision, embracing both the legisiaséiod the decisions applying it,
even those given by an independent court. The Geterefore empowered to give
the final ruling on whether a ‘restriction’ is rewolable with freedom of expression
as protectedy Article 1Q
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(iif) The Court’s task, in exercising its supexmig jurisdiction, is not to take the
place of the competent national authorities buteato review under Article 10 the
decisions they delivered pursuant to their poweapdreciation. This does not mean
that the supervision is limited to ascertaining thiee the respondent State exercised
its discretion reasonably, carefully and in gooithfawhat the Court has to do is to
look at the interference complained of in the ligift the case as a whole and
determine whether it was ‘proportionate to thetlegate aim pursued’ and whether
the reasons adduced by the national authoritiegustify it are ‘relevant and
sufficient’ ... In doing so, the Court has to sigtigself that the national authorities
applied standards which were in conformity with tpenciples embodied in
Article 10 and, moreover, that they relied on aceptable assessment of the relevant
facts ...”

63. As regards the application of Article 10 oé t@onvention to the
workplace, the Court has held that the signalliygab employee in the
public sector of illegal conduct or wrongdoing hretworkplace should, in
certain circumstances, enjoy protection. This maydlled for in particular
where the employee or civil servant concernedesothly person, or part of
a small category of persons, aware of what is haipgeat work and is thus
best placed to act in the public interest by algrtthe employer or the
public at large (se&uja v. Moldova[GC], no. 14277/04, 8§ 72, ECHR
2008-...., andMarchenko v. Ukraineno. 4063/04, 8§ 46, 19 February 2009).

64. The Court is at the same time mindful that leyges owe to their
employer a duty of loyalty, reserve and discreti@ee, for example,
Marchenkq cited above, 8§ 45). While such duty of loyaltyyrae more
pronounced in the event of civil servants and eyg®s in the public sector
as compared to employees in private-law employnmelationships, the
Court finds that it doubtlessly also constitutdeature of the latter category
of employment. It therefore shares the Governmenimv that the
principles and criteria established in the Coucése law with a view to
weighing an employee’s right to freedom of exprasdy signalling illegal
conduct or wrongdoing on the part of his or her lxygr against the latter’s
right to protection of its reputation and commeramerests also apply in
the case at hand. The nature and extent of logalgd by an employee in a
particular case has an impact on the weighing efetmployee’s rights and
the conflicting interests of the employer.

65. Consequently, in the light of this duty of &ty and discretion,
disclosure should be made in the first place tgpgrson’s superior or other
competent authority or body. It is only where tlasclearly impracticable
that the information could, as a last resort, becldsed to the public.
In assessing whether the restriction on freedom empression was
proportionate, therefore, the Court must take iatwount whether the
applicant had any other effective means of remegyime wrongdoing
which he intended to uncover (98gja, cited above, § 73).

66. The Court must also have regard to a numbethar factors when
assessing the proportionality of the interferemceelation to the legitimate
aim pursued. In the first place, particular atemtshall be paid to the public
interest involved in the disclosed information. T@Qeurt reiterates in this
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regard that there is little scope under Article8l@ of the Convention for
restrictions on debate on questions of public egkersee, among other
authorities, Stoll v. Switzerland[GC], no. 69698/01, § 106, ECHR
2007-X1V).

67. The second factor relevant to this balancingrase is the
authenticity of the information disclosed. It isempto the competent State
authorities to adopt measures intended to respppobpriately and without
excess to defamatory accusations devoid of founmdatr formulated in bad
faith (seeCastells v. Spain23 April 1992, § 46, Series A no. 236).
Moreover, freedom of expression carries with itieitand responsibilities
and any person who chooses to disclose informatiost carefully verify,
to the extent permitted by the circumstances, itnataccurate and reliable
(seeBladet Tromsg and Stensaas v. Nonf@gC], no. 21980/93, § 65,
ECHR 1999-III).

68. On the other hand, the Court must weigh theadg, if any,
suffered by the employer as a result of the discl# question and assess
whether such damage outweighed the interest optidic in having the
information revealed (s€8uja, cited above, § 76).

69. The motive behind the actions of the reporgngployee is another
determinant factor in deciding whether a particudésclosure should be
protected or not. For instance, an act motivatea Ipgersonal grievance or
personal antagonism or the expectation of persadaéntage, including
pecuniary gain, would not justify a particularlyastg level of protection.
Itis important to establish that, in making thesaltosure, the individual
acted in good faith and in the belief that the iinfation was true, that it was
in the public interest to disclose it and that tleeo, more discreet means of
remedying the wrongdoing was available to him or (seeGuja, cited
above, § 77).

70. Finally, in connection with the review of tpeoportionality of the
interference in relation to the legitimate aim uad, a careful analysis of
the penalty imposed on the applicant and its camsscps is required
(seeFuentes Bobgocited above, § 49).

(i) Application of the above principles in thegsent case

(o) The public interest in the disclosed information

71. Turning to the circumstances of the presese,che Court notes that
the information disclosed by the applicant was uatdy of public interest.
In societies with an ever growing part of theirezlg population being
subject to institutional care, and taking into agwo the particular
vulnerability of the patients concerned, who ofteay not be in a position
to draw attention to shortcomings in the care resdleon their own
initiative, the dissemination of information abdhé quality or deficiencies
of such care is of vital importance with a viewpi@venting abuse. This is
even more evident when institutional care is predidby a State-owned
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company, where the confidence of the public in degaate provision of
vital care services by the State is at stake.

(B) Whether the applicant had alternative chanrelsriaking the disclosure

72. As regards the availability @fiternative channels for making the
disclosure and obtaining an internal clarificatioh the allegations, the
Court notes that the applicant not only indicated,numerous occasions
between January 2003 and October 2004, to her isupdhat she was
overburdened, but also averted the management posaible criminal
complaint through her counsel by letter of 9 NovemB004. While it is
true that the legal qualification of the employecsnduct as aggravated
fraud was mentioned for the first time in the cnali complaint of
7 December 2004 drafted by the applicant’s lawtrex,Court observes that
the applicant had nevertheless disclosed the facitcaimstances on which
her subsequent criminal complaint were based -udig the fact that
services had not been properly documented — ipteious notifications to
her employer. It further notes that the criminaimgpaint requested the
public prosecution authorities to examine the cemstances of the case as
described in the criminal complaint under all r@letvlegal aspects and that
the latter was thus not necessarily limited toditau

73. The Court refers in this context to the afagationed decision of the
Federal Labour Court of 3 July 2003 (see “Relevdmtnestic law and
practice” above) stating that seeking a previotsrival clarification of the
allegations could not be reasonably expected oéraployee if the latter
obtained knowledge of an offence of which the failto report would result
in him or herself being liable to criminal prosdaout In addition, previous
internal clarification of the matter was not requirif redress could not
legitimately be expected. If the employer failed reamedy an unlawful
practice even though the employee had previousyvdrhis attention to
that practice, the latter was no longer bound bduts of loyalty towards his
employer. The Court further notes that similar og@sg is reflected in the
Parliamentary Assembly’s guiding principles on thgotection of
whistle-blowers (see “Relevant international lawd apractice” above)
stipulating that where internal channels couldneasonably be expected to
function properly, external whistle-blowing shotde protected.

74. The Court finds that these considerations ajgay in the case at
hand. The applicant was of the opinion that nonleeofprevious complaints
to her employer had contributed to an ameliorabbthe employment and
care situation in the nursing home. She also ineécéo her employer that
one of her concerns was that failure to reportdéiciencies in the care
provided would render her liable to criminal prasgmn. The Court
therefore considers that it has not been presemtbedsufficient evidence to
counter the applicant’'s submission that any furthreernal complaints
would not have constituted an effective means waithew to investigating
and remedying the shortcomings in the care provided
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75. The Court also notes that German law does pnotide for a
particular enforcement mechanism with a view to estigating a
whistle-blower’'s complaint and to seeking correetiaction from the
employer.

76. In the light of the foregoing, the Court caless that in
circumstances such as those in the present casenaixteporting by means
of a criminal complaint could be justified.

(y) The authenticity of the disclosed information

77. Another factor relevant to the balancing eiserés the authenticity
of the information disclosed. The Court reiteratesthis context that
freedom of expression carries with it duties anspoasibilities and any
person who chooses to disclose information mustfeby verify, to the
extent permitted by the circumstances, that itcsueate and reliable — in
particular if, as in the present case, the perseesa duty of discretion and
loyalty to her employer (sdgandyside v. the United Kingdom December
1976, 8 49, Series A no. 24, amtbseldine v. the United Kingdom,
no. 18957/91, Commission decision of 13 May 1992ciBions and Reports
(DR) 73, pp. 225 and 231

78. The Court notes in this context that the Fald€onstitutional Court
had pointed out in its decision of 1 July 2001 tnagn in the event that an
employee reported the employer to the public pnats&e authorities on his
or her own initiative, the rule of law required thsuch exercise of a
citizen’s right could, as a rule, not justify amissal without notice from an
employment relationship, unless the employee hadvkigly or frivolously
reported incorrect information (file No. 1 BvR 2@@0). The Berlin Labour
Court of Appeal indeed found in the case at harad the applicant had
based her criminal complaint frivolously on factsatt could not be
demonstrated in the resulting preliminary crimirahd labour court
proceedings.

79. However, the Court notes that the deficiendesxlosed by the
applicant in her criminal complaint had not onlyebeaised in her previous
notifications to her employer but had also beensihgiect of criticism by
the MDK following its inspections in 2002 and 20@®ich had led it to
point out that staff shortages were at the oridinngufficient care. The
allegations made by the applicant were therefore devoid of factual
background and there is nothing to establish that lsad knowingly or
frivolously reported incorrect information. The faal information about
the deficiencies in care was further supplementethé applicant in written
submissions to the labour courts in the proceediegarding her dismissal.
Furthermore, the Court notes in this respect thabming to the statement
of facts in the Labour Court of Appeal’s judgmemt28 March 2003 the
applicant hadinter alia, alleged on the occasion of the court hearinghen t
same date that she and other staff members had tssprested to
supplement documentation on care provided, eveagthdhe documented
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services had not actually been rendered. In thmection she referred to
the testimony of three of her colleagues.

80. As far as the ensuing preliminary criminal qgaedings are
concerned, the Court notes that it is primarily ttask of the law
enforcement authorities to investigate the veraatyallegations made
within the scope of a criminal complaint and thatannot reasonably be
expected from a person having lodged such complairgood faith to
anticipate whether the investigations will leadato indictment or will be
terminated. The Court refers in this context to df@rementioned decision
of the Federal Labour Court of 3 July 2003 in whibh latter held that an
employee who exercised his or her constitutiongligranteed right to lodge
a criminal complaint in good faith could not sustadisadvantages in the
event that the underlying allegations proved wrongould not be clarified
in the course of the ensuing proceedings. It furtbbserves that the
Parliamentary Assembly’s guiding principles are dohson similar
considerations, stating that a whistle-blower stidod considered as having
acted in good faith provided he or she had reasemgiounds to believe
that the information disclosed was true, even laiér turned out that this
was not the case, and provided he or she did nsupuany unlawful or
unethical objectives.

81. The Court is not convinced by the Governmeatgument that the
applicant’s failure to further specify her allegeis and to name additional
witnesses in the course of the criminal investayai against Vivantes
called into question the authenticity of her allegss made within the
scope of the criminal complaint. The Court noteshas been submitted by
the applicant, that such conduct on her part magx{mained by a fear of
incriminating herself as well as the risk of beiagbject to retaliatory
measures on the part of Vivantes in the event shat disclosed further
internal information. In any event, the Court caless that although the lack
of evidence may result in the preliminary invediigas to be discontinued,
this does not necessarily lead to the conclusicat tine allegations
underlying the criminal complaint had been withdactual basis or
frivolous at the outset.

(8) Whether the applicant acted in good faith

82. The Court further notes that the applicantuadgthat her main
motive for filing the criminal complaint had bedmetpotential threat to the
health of the particularly vulnerable patients Hasg from the
unsatisfactory working conditions in the nursingntey whereas the
Government maintained that she had aimed to demouhe alleged
shortage of personnel and put additional pressureh@&r employer by
involving the public.

83. On the basis of the materials before it aneheassuming that the
amelioration of her own working conditions mightveebeen an additional
motive for her actions, the Court does not havesaeao doubt that the
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applicant acted in good faith and in the belieftthawas in the public
interest to disclose the alleged wrongdoing onpthe of her employer to
the prosecution authorities and that no other, nuisereet means of
remedying the situation was available to her.

84. The Court is not persuaded by the Governmemtjsment that in
view of the regular inspections by the Berlin Indpeate for Residential
Homes as well as those carried out by the MDK abglicant should have
been aware that a criminal complaint was unnecgssad that she could
have waited for the MDK to issue its report on itspection of
18 November 2004 before submitting her criminal ptzimt. The Court
notes in this respect that in the applicant’s eignee previous complaints
by the MDK about the conditions in the nursing hohea not brought
about any change and she was therefore of theaopihat a further visit by
the MDK could not be considered as an effectiveradtive to remedy the
shortcomings and to avoid her own criminal liakilitFollowing her
numerous previous internal complaints with Vivantekich had been to no
avail, she apparently considered the criminal campko be a last resort to
remedy the deficiencies in the care provided. TharCnotes in this context
that a report of a subsequent check carried ouh&yMDK in 2006 points
out that deficiencies in care that had already ltkersubject of its reports in
2002, 2003 and 2004 persisted and required urgtioha

85. As regards the Government’s submissions theg polemic
formulation of the criminal complaint was evideribat the applicant’s true
motive was to denounce her employer and put pressurhim, the Court
considers that even if the applicant allowed héraetertain degree of
exaggeration and generalisation, her allegationg wet entirely devoid of
factual grounds (see 8§ 79 above) and did not antowmgratuitous personal
attack on her employer but rather constituted argegn of the serious
shortcomings in the functioning of the nursing home

86. This finding is further corroborated by thetféghat the applicant —
once she had concluded that external reportingnsasssary — did not have
immediate recourse to the media or the dissemimaifdlyers in order to
attain maximum public attention but chose to finsive recourse to the
public prosecution authorities with a view to iatthg investigations (see,
by contrast, Balenovic v. Croatigdec.), no. 28369/07, 30 September
2010). She sought assistance and advice of a lawyer wiae malegal
assessment of the facts as submitted by the applaoed formulated the
criminal complaint accordingly.lt was only following her ordinary
dismissal on 19 January 2005 that she dissemirfgtes in which she
complained of the alleged avarice of her employet made reference to
her criminal complaint.

87. The foregoing considerations are sufficienietable the Court to
conclude that the applicant acted in good faithm&gbmitting her criminal
complaint against her employer.
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(¢) The detriment to the employer

88. On the other hand, the Court also consideas time allegations
underlying the applicant’s criminal complaints, iparticular those
containing allegations of fraud, were certainly jpdécial to Vivante's
business reputation and commercial interests.

89. It reiterates in this context that there isirgerest in protecting the
commercial success and viability of companies fbe tbenefit of
shareholders and employees, but also for the wadenomic good (see
Steel and Morris v. the United Kingdpmo. 68416/01, § 94, ECHR
2005-11). The Court finds it relevant to note instikontext that in the case at
hand the employer is a State-owned company prayjdhter alia, services
within the sector of institutional care for the ely. While the Court
accepts that State-owned companies also have areshtin commercial
viability, it nevertheless points out that the paiton of public confidence
in the quality of the provision of vital public sere by State-owned or
administered companies is decisive for the funatigrand economic good
of the entire sector. For this reason the publiaretmolder itself has an
interest in investigating and clarifying allegedficiencies in this respect
within the scope of an open public debate.

90. In the light of these considerations, the €duds that the public
interest in having information about shortcomings the provision of
institutional care for the elderly by a State-owmednpany is so important
in a democratic society that it outweighs the iesein protecting the latter’s
business reputation and interests.

() The severity of the sanction

91. Finally, the Court notes that the heaviestcgan possible under
labour law was imposed on the applicant. This sanchot only had
negative repercussions on the applicant’s careertbzould also have a
serious chilling effect on other employees of Vikenand discourage them
from reporting any shortcomings in institutionatesaMoreover, in view of
the media coverage of the applicant's case, thetisancould have a
chilling effect not only on employees of Vivantesitbalso on other
employees in the nursing service sector. This infgileffect works to the
detriment of society as a whole and also has ttaken into consideration
when assessing the proportionality of, and thusjtséfication for, the
sanctions imposed on the applicant, who, as thet@®as held above, was
entitled to bring the matter at issue to the publkidtention (se&udeshkina
v. Russiano. 29492/05, § 99, 26 February 2009). This rsiqdarly true in
the area of care for the elderly, where the patiant frequently not capable
of defending their own rights and where memberghefnursing staff will
be the first to become aware of unsatisfactory tmms in the care
provided and are thus best placed to act in théqunberest by alerting the
employer or the public at large.
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92. Accordingly, it is the Court’'s assessment tlia¢ applicant’s
dismissal without notice in the case at hand waprdportionately severe.

(iii) Conclusion

93. Being mindful of the importance of the right freedom of
expression on matters of general interest, ofitile of employees to report
illegal conduct and wrongdoing at their place ofrkyothe duties and
responsibilities of employees towards their empisyand the right of
employers to manage their staff, and having weighyedhe other various
interests involved in the present case, the Cantes to the conclusion that
the interference with the applicant’s right to fileen of expression, in
particular her right to impart information, was nttecessary in a
democratic society”.

94. The Court therefore considers that in thegmesase the domestic
courts failed to strike a fair balance between tle®d to protect the
employer’s reputation and rights on the one hantithe need to protect the
applicant’s right to freedom of expression on ttieeo

95. There has accordingly been a violation of &ati 10 of the
Convention.

[I. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CON¥NTION

96. The applicant further complained that the pedoggs before the
labour courts regarding her dismissal were unfhlir.her opinion, the
employer should have been obliged to prove thatherinal complaint had
been frivolously based on untruthful allegationgd ahus constituted a
reason for a dismissal without notice pursuant tticke 626 § 1 of the
German Civil Code. The Court of Appeal had, howgsgaifted the burden
of proof in this respect to the applicant. Sheegktlon Article 6 § 1 of the
Convention, which reads as follows:

“In the determination of his civil rights and olditipns ... everyone is entitled to a
fair ... hearing ... by [a] ... tribunal ...”

97. The Court has repeatedly held that Articleosdnot lay down any
rules on the admissibility of evidence or the wayhould be assessed.
These are therefore primarily matters for reguratiy national law and the
national courts, which enjoy a wide margin of apmton (seeKlasen
v. Germanyno. 75204/01, § 43, 5 October 2006). It notesiththe present
case, the applicant, who was represented by coutmselghout the
proceedings, had the benefit of adversarial praogecand was at all stages
able to submit, and indeed submitted, the argunsh@sconsidered relevant
to the case. There is nothing to establish thaetlauation of the case by
the domestic courts was arbitrary.

98. It follows that this complaint is manifesti+founded and must be
rejected in accordance with Article 35 88 3 (a) draf the Convention.
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[ll. APPLICATION OF ARTICLE 41 OF THE CONVENTION

99. Article 41 of the Convention provides:

“If the Court finds that there has been a violatigrthe Convention or the Protocols
thereto, and if the internal law of the High Contnag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

100. The applicant claimed 38,498.56 euros (EUR)respect of
incurred pecuniary damage and the additional amotiEUR 112,135.19
for future pecuniary damage. As regards pecuniaggnate already
incurred, the amount of EUR 33,730.12 represented lbss of salary
following her dismissal without notice on 9 Febmg&005. Furthermore,
since contributions to the supplementary compangsipa scheme for
incapacity to work Betriebsrente fur eine volle Erwerbsminderurigad
been discontinued following her dismissal in Febyu2005, the applicant
argued that she had lost a monthly supplementamnpaay pension in the
amount of EUR 194.63 to which she would have bewgitled as of 1 June
2008. Consequently, at the time of submission ofust satisfaction claims
mid-June 2010, the accrued damage resulting frentogs of such monthly
benefits since 1 June 2008 amounted to EUR 4,7684d further claimed
that she would have been entitled to such montéahefits until payment of
her regular old-age pension as of 30 September,2@28lting in future
pecuniary damage in the amount of EUR 47,861.21 sath date. She
finally argued that her monthly old-age pensioritement as of July 2028
would have amounted to EUR 334,76. Assuming ana@eclife expectancy
of 83 years the loss of her pension entitlemenafperiod of 16 years (2028
until 2044) thus represented future pecuniary damiagthe amount of
EUR 64,273.92.

The applicant further claimed EUR 10,000 in resp®chon-pecuniary
damage, claiming that the lengthy proceedings befloe domestic courts
had caused her psychological stress and impainekidadth.

101. The Government contested these claims. Asrdeghe applicant’s
claims in respect of pecuniary damage the Goverhraggued that there
was nothing to establish that this damage had lbeesed by the alleged
breach of the Convention which originated in thel@ant's dismissal
without notice of 9 February 2005. The Governmerihigd out that by a
letter dated 19 January 2005, that is, prior to dpglicant's dismissal
without notice on 9 February 2005, she had alrdaeln given notice on
account of her repeated illness with effect as bfVaarch 2005. For this
reason, a loss of income resulting from the disahigsthout notice could
only be claimed for the period from 9 February uBfi March 2005, the
date on which her ordinary dismissal had becomecg¥e. However,
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during this period the applicant had received sslsn benefits
(Krankengel(l followed by a transitional allowancé&lipergangsgeld and
had not actually suffered any pecuniary damage. Gbeernment further
submitted that the applicant’s calculation withpas to her claim for loss
of company pension benefits did not demonstrate thatvclaim could have
its origin in an event which post-dated the terrmoraof her employment
relationship by ordinary dismissal with effect d8& March 2005.

102. As regards non-pecuniary damage, the Govermile leaving
the matter to the Court’s discretion, consideresl dmount claimed by the
applicant to be excessive.

103. The Court notes that it is not disputed betwhe parties that the
applicant’'s employment relationship ended as aequesnce of her ordinary
dismissal with effect as of 31 March 2005. It ferthobserves that the
applicant herself had submitted that she receivekihess benefits or a
transitional allowance for the period between 9rkaty and 31 March
2005, which compensated for her salary. The Cdwatefore finds that it
has not been established that the applicant sdffpexuniary damage
during the period from 9 February 2005 until 31 t4aR005. It further does
not discern any causal link between the violationnd and pecuniary
damage alleged for the periods after terminationtled employment
relationship by means of the ordinary dismissahwetfect as of 31 March
2005. The Court therefore rejects the applicantant for pecuniary
damage.

104. On the other hand, it considers that the iegmi must have
sustained non-pecuniary damage. Ruling on an dieibasis, it awards her
EUR 10,000 under that head.

B. Costs and expenses

105. The applicant also claimed EUR 6,100 for ¢bsts and expenses
incurred before the Court.

106. The Government argued that this sum condiieexceeded the
amounts usually awarded by the Court in respecbsifs and expenses.

107. According to the Court’'s case-law, an applida entitled to the
reimbursement of costs and expenses only in sadat has been shown
that these have been actually and necessarilyreadt@nd are reasonable as
to quantum. In the present case, regard being tndldet documents in its
possession and the above criteria, the Court cerssitireasonable to award
the sum of EUR 5,000 in respect of costs and exgsefts the proceedings
before the Court.
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C. Default interest

108. The Court considers it appropriate that tefault interest should
be based on the marginal lending rate of the Eampgeentral Bank, to
which should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declaresthe complaint under Article 10 of the Conventiaméssible
and the remainder of the application inadmissible;

2. Holdsthat there has been a violation of Article 10h&f €onvention;

3. Holds
(a) that the respondent State is to pay the agmliovithin three months
from the date on which the judgment becomes finadcordance with
Article 44 § 2 of the Convention, the following aomis:
() EUR 10,000 (ten thousand euros) plus any taat imay be
chargeable in respect of non-pecuniary damage; and
(i) EUR 5,000 plus any tax that may be charge#abline applicant
in respect of costs and expenses;
(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable onathmve amounts at a
rate equal to the marginal lending rate of the Beam Central Bank
during the default period plus three percentagatppi

4. Dismisseghe remainder of the applicant’s claim for judigfaction.

Done in English, and notified in writing on 21 J@@11, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Claudia Westerdiek Dean Spielmann
Registrar President



